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American Policy and International Law 


The controversy over the question whether our present 
policy in relation to the Axis Powers will stand the test 
of international law is not likely to be resolved by official 
pronouncements. The question is, of course, part of the 
larger question, what has become of international law 
during the last decade. However, the exposition and 
defense of the Roosevelt policy made by Attorney General 
Jackson at Havana on March 27 redefined the issue in 
such a way that subsequent discussion must be addressed 
to the position which he outlined. His speech is quoted 
at length in this issue with the request that our readers 
who are students of international law and political science 
write to the editor expressing their opinion of the gov- 
ernment’s thesis. [Mr. Jackson’s address was read before 
the Inter-American Bar Association by George S. Messer- 
smith, American Ambassador to Havana. ]} 


Interestingly enough, Mr. Jackson takes his stand on 
the permanent value of international law—‘“the structure 
of international law, however apparently shaken, is one of 
the most valuable assets of our civilization.” Also, he 
os his case in no small part on the Kellogg-Briand Pact 
itself : 


“The Kellogg-Briand Pact of 1928, in which Germany, Italy, 
and Japan covenanted with us, as well as with other nations, 
to renounce war as an instrument of policy, made definite the out- 
lawry of war and of necessity altered the dependent concept of 
neutral obligations.” 


The issue is concisely put: 


“It is the declared policy of the Government of the United 
States to extend to England all aid ‘short of war. At the same 
time it is the declared determination of the Government to avoid 
entry into the war as a belligerent. 

“The question has been raised whether the two aspects of this 
dual policy are reconcilable with law, or whether such compre- 
hensive aid, extended to one belligerent party to the express 
exclusion of the other, is incompatible with the obligations which 
international law imposes upon a state, not a belligerent in 
the war... . 

“.. . It has been asserted that international law forbids the 
United States to exchange over-age destroyers for air and naval 
bases in this hemisphere, and forbids us to render acts of assistance 
to a belligerent with whose institutions and cause we feel some 
kinship, and who has been subjected to aggression.” 


To this Mr. Jackson replies: 


“I do not deny that particular rules of neutrality crystallized in 
the nineteenth century and were codified to a large extent in the 
various Hague Conventions which support this view. But the 
applicability of these rules has been superseded. Events since the 
World War have rejected the fictions and assumptions upon 
which the older rule rested. To appreciate the proper scope of 
that doctrine of an impartial neutrality we must look to its 
foundations. Its cornerstone is the proposition that each sovereign 


siaie is quite outside of any law, subject to no control except its 
own will, and under no legal duty to any other nation. 

“rom this it is reasoned that, since there is no law binding 
it to keep the peace, all wars are legal and all wars must be 
regarded as just. 


“This doctrine is stated by a standard authority: 


“« |, it would be idle ior it [international law] to affect 
to impart the character of a ty to war, when it 1s 
powerless to enforce its decisions. . . . International law has 
consequently no alternative but to accept war, independently 
ot the justice of its origin, as a relation which the parties 
to it may set up it they choose, and to busy itself only in 
regulating the effects of the relation. Hence both parties to 
every war are regarded as being in an identical legal position, 
and consequently as being possessed of equal rights.’ | Hall’s 
international Law Sth Ed., 1904, p. 61.] 


“It is easy to see how an international law which holds all 
wars to be legal, and all warring nations as possessed of equal 
rights, arrives at the conclusion that neutrals must not discriminate 
between belligerents. 

“To the mind untutored in such sophisticated thought it seems 
to be characterized by more of learning than of wisdom. It does 
not appear to be necessary to treat all wars as legal and just 
simply because we have no court to try the accused. That hy- 
pothesis seems to justify President Wilson’s statement that ‘inter- 
national law has perhaps sometimes been a little too much thought 
out in the closet.’ Certainly the work-a-day world will not accept 
an unrealistic and cynical assumption that aggression, by a state 
that had renounced war by treaty, rests on the same basis as 
defense against an unprovoked attack in violation of treaty... . 

“, . . Some of our scholarship has not caught up with this 
century which, by its League of Nations Covenant with sanctions 
against aggressors, the Kellogg-Briand Treaty for renunciation of 
war as an instrument of policy, and the Argentine Anti-War 
Treaty, swept away the nineteenth century basis for contending 
that all wars are alike, and all warriors entitled to like treatment. 
And this adoption in our time of a discriminating attitude towards 
warring states is really a return to earlier and more healthy 
precepts. 

“The doctrine of international law in the seventeenth and 
eighteenth centuries was based on a distinction between just and 
unjust wars. From that distinction there was logically derived 
the legal duty of members of the international society, bound by the 
ties of solidarity of Christian civilization, to discriminate against 
a state engaged in an unjust war—in a war undertaken without a 
cause recognized by international law. That duty was stressed 
by the scholastic writers in the formative period of the law of 
nations. It was voiced by Grotius, the father of modern inter- 
national law. There was, in his view, no duty of impartial 
treatment when one of the belligerents had resorted to war in 
violation of international law. Writing in 1625, he said: ‘. .. it 
is the duty of neutrals to do nothing which may strengthen the 
side which has the worse cause, or which may impede the 
motions of him who is carrying on a just war... .’1 

“It may be argued that the nineteenth century and the first two 
decades of the twentieth witnessed an interlude in international law 
inconsistent with what went before and also with what was to 
follow. But if I read history correctly, there has seldom, if ever, 
been a long period of time during the past three centuries when 
states, for their own self-defense or from other motives, have 


“13 De Jure Belli et Pacis, 293 (Whewell ed., 1853).” 
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been completely impartial in relation to the belligerents. More 
otten than not, at the end of wars, there have been recriminations 
of such activities, which have thereafter been largely overlooked. 
The testimony of historians as to the practice of states in the 
seventeenth, eighteenth and nineteenth centuries should not be 
overlooked by the international lawyer in so far as the real limits 
of the principles of neutrality are concerned.? It is safe to assert 
that the absolute category of neutrality on the one hand, and 
belligerency on the other hand, will not square with the test of 
actual state practice, and that, as judged by that practice, there 
is a third category in which certain acts of partiality are legal 
even under the law of neutrality. 

“Even during the vogue among publicists and text writers of 
the theory that all wars were just and all neutrality therefore 
undiscriminating, modern practice—especially American prac- 
tice—shows instances of discriminating, qualifed neutrality. Uur- 
ing the World War, after the United States had declared war 
on Germany, a number of Central and South American republics 
formally announced a departure, in favor of the United States, 
trom the obligations of impartiality. Some of them, like Guate- 
mala, El Salvador and Costa Rica, offered their territorial waters 
and ports for the use of the naval forces of the United States. 
Others, like Brazil and Uruguay, expressly modified their neu- 
trality regulations in that direction. Uruguay issued a decree 
announcing that she would not treat as a belligerent any Ameri- 
can nation engaged, in defense of its rights, in a war with states 
in other continents and Germany did not consider this decree as 
resulting in a state of war.... 

“ ... In fact the Joint Resolution of Congress enacting our 
Neutrality Act of 1939 provided: ‘This joint resolution (except 
Section 12) shall not apply to any American republic engaged in 
war against a non-American state or states... . 

“The experience of the World War was too much for any doc- 
trine that all war was to be accepted as just. 

“This doctrine was revised by the Covenant of the League 
of Nations. That instrument substantially limited the right oi 
war and imposed upon its members certain duties designed to 
enforce that limitation. 

“The Covenant of the League of Nations did not abolish neu- 
trality. It did not impose upon the members of the League the 
duty to go to war with the Covenant-breaking state. But it 
did lay upon them the obligation to adopt against the responsi- 
ble state what was theretofore regarded as unneutral conduct 
contrary to international law. To that extent it revived non- 
participation combined with active discrimination against the 
aggressor and active assistance to the victim of aggression. The 
attitude of Great Britain during the Italo-Abyssinian war in 1935 
and 1936 illustrated clearly the position created by the Covenant. 
Great Britain did not declare war on Italy. At the same time 
she insisted that Italy was not entitled as a matter of law to ex- 
pect from Great Britain the fulfilment of any obligations either 
of the Hague Conventions or of the customary rules of neu- 
trality. Great Britain thus applied the concepts of international 
law which logically resulted trom substantial curtailment of the 
right of war. Great Britain and other members of the League 
of Nations adopted an identical attitude in the course of the 
hostilities between Finland and Soviet Russia. The British Gov- 
ernment supplied Finland with arms and ammunition; it author- 
ized the setting up in Great Britain of recruiting bureaus for 
the Finnish army ; and it adopted other measures clearly prohibited 
by the Hague Conventions.” 


“2In the seventeenth and eighteenth centuries it was not un- 
common to grant the right of passage to one belligerent only. 
In particular, such one-sided aid was freely extended in pur- 
suance of pre-existing treaties promising help in case of war. 
It comprised not only the right of passage, but also deliveries of 
supplies and contingents of troops. This admissibility of quali- 
fied neutrality, in conformity with previous treaty obligations, 
was approved by writers of authority, including leading publi- 
cists like Vattel and Bynkershoek, who otherwise stressed the 
duties of impartial conduct. Wheaton, the leading American 
writer, asserted, as late as 1836, that a neutral may be bound, 
as the result of a treaty concluded before the war, to furnish one 
of the belligerents with money, ships, troops, and munitions of 
war. Kent, another authoritative publicist, expressed a similar 
view. Distinguished European writers, like Bluntschli, shared 
the same opinion. Even as late as the nineteenth century, govern- 
ments occasionally acted on the view that qualified neutrality 
was admissible. In 1848, in the course of the war between Den- 
mark and Germany, Great Britain, acting in execution of her 
treaty with Denmark, prohibited the export of munitions to Ger- 
many. During the South African war, Portugal complied with 
the obligations of her treaty with Great Britain and permitted 
the landing of British troops on Portuguese territory.” 


Mr. Jackson makes use of Elihu Root’s letter to Colonel 
House in 1918 in which he said: 


“The first requisite for any durable concert of peaceable na- 
tions to prevent war is a fundamental change in the principle to 
be applied to international breaches of the peace. 

“The view now assumed and generally applied is that the use 
of force by one nation towards another is a matter in which only 
the two nations concerned are primarily interested, and if 
other nation claims a right to be heard on the subject it must 
show some specific interest of its own in the controversy. ... The 
requisite change is an abandonment of this view, and a universal 
formal and irrevocable acceptance and declaration of the view that 
an international breach of the peace is a matter which concerns 
every member of the Community of Nations—a matter in which 
every nation has a direct interest, and to which every nation has 
a right to object.” 


This principle, later embodied in the Kellogg-Briand 
Pact and the Argentine Anti-War Treaty, Mr. Jackson 
says, “lies at the very foundation of our present policy.” 
The aggressive wars now being waged are “civil wars 
against the international community.” This puts us in 
position to 


“treat victims of aggression in the same way we treat legitimate 
governments when there is civil strife and a state of insurgency— 
that is to say, we are permitted to give to defending governments 
all the aid we choose.” 


As Mr. Jackson sees it, the anti-war treaties have 


“destroyed the historical and juridical foundations of the doctrine 
of neutrality conceived as an attitude of absolute impartiality in 
relation to aggressive wars. ... It follows that the state which 
has gone to war in violation of its obligations acquires no right 
to equality of treatment from other states, unless treaty obligations 
require different handling of affairs. It derives no rights from its 
illegality.” 


Former Secretary of State Stimson is quoted in a 
vigorous statement of the same essential position: 


“War between nations was renounced by the signatories of the 
Briand-Kellogg Treaty. This means that it has become illegal 
throughout practically the entire world. It is no longer to be the 
source and subject of rights. It is nd longer to be the principle 
around which the duties, the conduct, and the rights of nations 
revolve. It is an illegal thing. Hereafter when two nations 
engage in armed conflict either one or both of them must be wrong- 
doers—violators of this general treaty law. We no longer draw a 
circle about them and treat them with the punctilios of the 
duelist’s code. Instead we denounce them as law-breakers. 

“By that very act wé have made obsolete many legal precedents 
and have given the legal profession the task of re-examining many 
of its codes and treatises. [The Pact of Paris. Three Years of 
Development. Address by the Honorable Henry L. Stimson, 
Secretary of State, before the Council on Foreign Relations, 
August 8, 1932, United States Government Printing Office, 
Washington, 1932; Supplement to the October, 1932, number of 
Foreign Affairs.]” 


This re-examination, Mr. Jackson says, is now going on. 
Witness the “Budapest Articles of Interpretation” adopted 
by majority vote of the International Law Association in 
1934. Therein we find the following: 


“(1) A signatory state cannot, by denunciation or non- 
= of the Pact, release itself from its obligations there- 
under. 

“(2) A signatory state which threatens to resort to armed 
force for the solution of an international dispute or conflict is 
guilty of a violation of the Pact. 

“(3) A signatory state which aids a violating state thereby 
itself violates the Pact. 

“(4) In the event of a violation of the Pact by a resort to 
armed force or war by one signatory state against another, the 
other states may, without thereby committing a breach of the 
Pact or of any rule of international law, do all or any of the 
following things: 


“3 Root’s letter to House appears in The Intimate Papers of 
Colonel House, arranged by Charles Seymour, IV, 43. See also 
Jessup, Elihu Root, II, 376.” 
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“(a) Refuse to admit the exercise by the state violating 
the Pact of belligerent rights, such as visit and search, block- 
ade, etc.; 

“(b) Decline to observe towards the state violating the 
Pact the duties prescribed by international law, apart from 
the Pact, for a neutral in relation to a belligerent; : 

“(c) Supply the state attacked with financial or material 
assistance, including munitions of war; 

“(d) Assist with armed forces the state attacked. 


“(5) The signatory states are not entitled to recognize as 
acquired de jure any territorial or other advantages acquired de 
facto by means of a violation of the Pact. : 

“(6) A violating state is liable to pay compensation for all 
damage caused by a violation of the Pact to any signatory state 
or to its nationals, 

“(7) The Pact does not affect such humanitarian obligations 
as are contained in general treaties, such as the Hague Conven- 
tions of 1899 and 1907, the Geneva Conventions of 1864, 1906 and 
1929, and the International Convention relating to the Treatment 
of Prisoners of War, 1929.” [Report of the Thirty-eighth Con- 
ference of the International Law Association, Budapest (1934), 
pp. 66-68; also, 33 A.J.I.L. (Supp.) 825-826, note 1.] 

Thus envisaged, the present policy of the United States 
in relation to the Axis Powers is in part a direct conse- 
quence of the Kellogg-Briand Pact, which the United 
States is now implementing. Starting with the assumption 
that the Pact is still a vital instrument, our government’s 
“short of war” measures include: “all forms of moral 
censure and diplomatic disapproval, discriminatory em- 
bargoes or boycotts, as well as financial credits and 
furnishing of supplies and material, weapons and ships.” 

Here is the government’s case. 


Mr. Lippmann’s Critique of Education 


Mr. Walter Lippmann gave a lecture under the auspices 
of Phi Beta Kappa at the annual meeting of the American 
Association for the Advancement of Science at the 
University of Pennsylvania on December 29 which was 
printed in The American Scholar, Spring, 1941, issue. 
The title of the address was “Education vs. Western 
Civilization” and Mr. Lippmann undertook to present 
his indictment against modern education. From the point 
of view of educational theory Mr. Lippmann’s discussion 
is significant as presenting the neoclassicist position, 
which President Hutchins of Chicago University has 
done much to popularize. 

From the point of view of readers of this SERVICE also 
the address is significant because of its bearing on current 
discussions of the relation of religion to general education. 

By permission of The American Scholar and Mr. 
Lippmann extensive portions of the address are repro- 
duced below. 

“The thesis which I venture to submit to you is as 
follows : 


“That during the past forty or fifty years those who 
are responsible for education have progressively removed 
from the curriculum of studies the Western culture which 
produced the modern democratic state ; 

“That the schools and colleges have, therefore, been 
sending out into the world men who no longer understand 
_ creative principle of the society in which they must 
ive ; 

“That, deprived of their cultural tradition, the newly 
educated Western men no longer possess in the form and 
substance of their own minds and spirits, the ideas, the 
premises, the rationale, the logic, the method, the values 
or the deposited wisdom which are the genius of the 
development of Western civilization ; 

“That the prevailing education is destined, if it con- 
tinues, to destroy Western civilization and is in fact 
destroying it; 
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“That our civilization cannot effectively be maintained 
where it still flourishes, or be restored where it has been 
crushed, without the revival of the central, continuous, 
and perennial culture of the Western world; 

“And that, therefore, what is now required in the modern 
educational system is not the expansion of its facilities 
or the specific reform of its curriculum and administration 
but a thorough reconsideration of its underlying assump- 
tions and of its purposes. 

“T realize quite well that this thesis constitutes a sweep- 
ing indictment of modern education. But I believe that 
the indictment is justified and that there is a prima facie 
case for entertaining this indictment. .. . 

“The men who wrote the American Constitution and 
the Bill of Rights were educated in schools and colleges 
in which the classic works of this culture were the sub- 
stance of the curriculum. In these schools the transmission 
of this culture was held to be the end and aim of educa- 
tion. 

“Modern education, however, is based on a denial that 
it is necessary or useful or desirable for the schools and 
colleges to continue to transmit from generation to gen- 
eration the religious and classical culture of the Western 
world. It is, therefore, much easier to say what modern 
education rejects than to find out what modern education 
teaches. Modern education rejects and excludes from 
the curriculum of necessary siudies the whole religious 
tradition of the West. It abandons and neglects as no 
longer necessary the study of the whole classical heritage 
of the great works of great men. 

“Thus there is an enormous vacuum where until a few 
decades ago there was the substance of education. And 
with what is that vacuum filled: it is filled with the 
elective, eclectic, the specialized, the accidental and inci- 
dental improvisations and spontaneous curiosities of teach- 
ers and students. There is no common faith, no common 
body of principle, no common body of knowledge, no 
common moral and intellectual discipline. Yet the 
graduates of these modern schools are expected to form 
a civilized community. They are expected to govern 
themselves. They are expected to have a social conscience. 
They are expected to arrive by discussion at common 
purposes. When one realizes that they have no common 
culture is it astounding that they have no common purpose? 
That they worship false gods? That only in war do they 
unite? That in the fierce struggle for existence they are 
tearing Western society to pieces? They are the graduates 
of an educational system in which, though attendance is 
compulsory, the choice of the subject matter of education 
is left to the imagination of college presidents, trustees 
and professors, or even to the whims of the pupils them- 
selves. We have established a system of education in 
which we insist that while everyone must be educated, yet 
ee is nothing in particular that an educated man must 

ow. 

“For it is said that since the invention of the steam 
engine we live in a new era, an era so radically different 
from all preceding ages that the cultural tradition is no 
longer relevant, is in fact misleading. I submit to you that 
this is a rationalization, that this is a pretended reason 
for the educational void which we now call education. The 
real reason, I venture to suggest, is that we reject the 
religious and classical heritage, first, because to master it 
requires more effort than we are willing to compel our- 
selves to make, and, second, because it creates issues that 
are too deep and too contentious to be faced with equa- 
nimity. We have abolished the old curriculum because we 
are afraid of it, afraid to face any longer in a modern demo- 
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cratic society the severe discipline and the deep, discon- 
certing issues of the nature of the universe, and of man’s 
place in it and of his destiny. 

“I recognize the practical difficulties and the political 
danger of raising these questions and | shall not offer 
you a quick and easy remedy. For the present discussion 
all I am concerned with is that we should begin to recog- 
nize the situation as it really is and that we should begin 
to search our hearts and consciences. 

“We must confess, I submit, that modern education has 
renounced the idea that the pupil must learn to under- 
stand himself, his fellow men and the world in which he 
is to live as bound together in an order which transcends 
his immediate needs and his present desires. As a result 
the modern school has become bound to conceive the 
world as a place where the child, when he grows up, must 
compete with other individuals in a struggle for ex- 
istence. And so the education of his reason and of his 
will must be designed primarily to facilitate his career. 

“By separating education from the classical religious 
tradition the school cannot train the pupil to look upon 
himself as an inviolable person because he is made in the 
image of God. These very words, though they are the 
noblest words in our language, now sound archaic. The 
school cannot look upon society as a brotherhood arising 
out of a conviction that men are made in a common 
image. The teacher has no subject matter that even pre- 
tends to deal with the elementary and universal issues 
of human destiny. The graduate of the modern school 
knows only by accident and by hearsay whatever wisdom 
mankind has come to in regard to the nature of men and 
their destiny.... 


“For if more than this were attempted the democratic 
secular school would have to regard the pupil as having 
in him not merely an ambition but a transcendent rela- 
tionship that must regulate his ambition. The schools 
would have to regard science as the progressive discovery 
of this order in the universe. They would have to culti- 
vate Western tradition and transmit it to the young, 
proving to them that this tradition is no mere record 
of the obsolete fallacies of the dead but that it is a deposit 
of living wisdom. 


“But the emancipated democracies have renounced the 
idea that the purpose of education is to transmit Western 
culture. Thus there is a cultural vacuum, and this cultural 
vacuum was bound to produce, in fact it has produced, 
progressive disorder. For the more men have become 
separated from the spiritual heritage which binds them 
together, the more has education become egoist, careerist, 
specialist and asocial. 


“In abandoning the classical religious culture of the 
West the schools have ceased to affirm the central prin- 
ciple of the Western philosophy of life—that man’s reason 
is the ruler of his appetites. They have reduced reason 
to the role of servant to man’s appetites. The working 
philosophy of the emancipated democracies is, as a cele- 
brated modern psychologist has put it, that ‘the instinctive 
impulses determine the end of all activities . . . and the 
most highly developed mind is but the instrument by 
which those impulses seek their satisfaction.’ . . . 


“And, at last, education founded on the secular image 
of man must destroy knowledge itself. For if its purpose 
is to train the intelligence of specialists in order that by 
trial and error they may find a satisfying solution of 
particular difficulties, then each situation and each prob- 
lem has to be examined as a novelty. This is supposed 


to be ‘scientific.’ But in fact it is a denial of that very 
principle which has made possible the growth of science, 

“For what enables men to know more than their ances- 
tors is that they start with a knowledge of what their 
ancestors have already learned. They are able to do 
advanced experiments which increase knowledge because 
they do not have to repeat the elementary experiments, 
It is tradition which brings them to the point where 
advanced experimentation is possible. This is the mean- 
ing of tradition. This is why a society can be progressive 
only if it conserves its tradition. 

“The notion that every problem can be studied as such 
with an open and empty mind, without preconception, 
without knowing what has already been learned about it, 
must condemn men to a chronic childishness. For no 
man, and no generation of men, is capable of inventing 
for itself the arts and sciences of a high civilization. No 
one, and no one generation, is capable of rediscovering 
all the truths men need, of developing sufficient knowledge 
by applying a mere intelligence, no matter how acute, 
to mere observation, no matter how accurate. The men 
of any generation, as Bernard of Chartres put it, are like 
dwaris seated on the shoulders of giants. If we are to 
‘see more things than the ancients and things more 
distant’ it is “due neither to the sharpness of our sight 
nor the greatness of our stature’ but ‘simply because they 
have lent us their own.’ ” 


“The I. L. O. in the World Crisis” 


“Above all in this war crisis, the function of the Inter- 
national Labor Organization is to preserve and extend 
the social frontiers of democracy.” So spoke John G. 
Winant as Director of the International Labor Office in 
the December issue of World Affairs in an article now 
_— by the American Peace Society of Washington, 


This Service published in September, 1939, a descrip- 
tion of the I. L. O.’s work and achievements and readers 
will be glad to know that its essential task is now being 
carried on in Montreal, Canada. 

“The conventions and recommendations adopted by 
the International Labor Conference form in fact an inter- 
national labor code” which, while not yet universally 
adopted, “has had a far-reaching and ever-growing influ- 
ence upon the social legislation of the nations of the world 
during the last two decades.” The current emphasis in 
the research program is now on the effects of war on 
social standards—“wage and price relationships, the adap- 
tation of social insurance schemes to war, rationing and 
nutritional standards, the organization of labor in belliger- 
ent countries and the protection of labor standards and 
the right of organization during war”—together with 
trends of opinion that may lead to clarification of social 
aims. 

The International Labor Office Yearbook, Yearbook of 
Labor Statistics, and Directors’ Report, together with 
such periodicals as the Jnternational Labor Review, In- 
dustrial Safety Survey, the Legislative Series, the O fficial 
Bulletin and the ILO Month By Month will be published 
as before in addition to special studies. During 1940 
special technical reports included Employment, Wages and 
International Trade; Investment of the Funds of Social 
Insurance Institutions; Methods of Collaboration between 
the Public Authorities, Workers’ Organizations and Em- 
ployers’ Organizations; Methods of Family Living 
Studies; The Compensation of War Victims, and others 
equally pertinent to the present situation. 
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